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In the Court of Appeals of the District of 

Columbia 

No. 6164 

Henry Pelkey, appellant 

7 

V . 

United States of America, appellee 

ON APPEAL FROM THE SUPREME COURT OF THE piSTRICT 

OF COLUMBIA 

BRIEF FOR THE APPELLEE 

i 

j 

_ 

STATEMENT OF THE CASE 

In the court below appellant, Henry Pelkey, 
brought suit in January 1928 against appellee, the 
United States of America, by filing a decjaration 
under Section 19 of the World War Veteraps’ Act, 
1924, as amended. He alleged that on Ociober 5, 
1918, while serving in the Army of the United 
States, he was granted, upon application] a war 
risk term insurance policy in the sum of $10,000 
payable in equal monthly installments of $p7.50 in 
the event of permanent and total disability cjr death 
occurring while the contract was in force. He fur- 
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ther alleged that subsequent to the issuance of this 
policy, and prior to the lapse thereof for nonpay¬ 
ment of premiums on January 25, 1919, he became 
totally and permanently disabled and entitled to 
the monthly benefits provided therefor under the 
terms of the contract. The declaration specifically 
alleged that payment had been demanded and re¬ 
fused. 

Appellee’s plea admitted that appellant was 
granted the contract of insurance and that same 
was in full force and effect through the month of 
January 1919. In addition to other averments, the 
plea specifically denied the existence of a disagree¬ 
ment as alleged in the declaration and as con¬ 
templated by the Act to be a necessary prerequisite 
to the maintaining of an action on the contract. 

The case came on for trial before Mr. Chief Jus¬ 
tice Wheat on October 9,1933, upon the issue raised 
by the pleadings as to the existence of a jurisdic¬ 
tional disagreement, pursuant to a motion filed 
herein which was consented to by counsel for the 
appellant and granted by the court on January 
5, 1932. At the hearing, counsel for appellant 
stated that he was withdrawing his consent to have 
the jurisdictional issues determined by the court 
and demanded a jury trial (B. Ex. 1, L. 8-16). 
The court refused to disregard the order of Janu¬ 
ary 5, 1932, and proceeded to hear the facts perti¬ 
nent to the determination of its jurisdiction, with- 


3 


out a jury. To this action appellant objected and 
noted an exception (B. Ex. 1-2). 

Upon the completion of the introduction of 
evidence by appellant and appellee, the c|)urt held 
that there was no disagreement within the mean¬ 
ing of the statute at the time the suit wa^ brought 
(B. Ex. 27, L. 3-5). To this holding appellant 
noted an exception. Judgment for appellee was 
entered October 14, 1933. 

THE ISSUE INVOLVED AND STATUTES PERTINENT 

THERETO 

The sole issue at the hearing of this case was 
whether a disagreement existed between appellant 
and appellee, as contemplated by statute, jsuch dis- 

i 

agreement being a necessary jurisdictional prere¬ 
quisite. 

Section 400 of the Act of October 6,19jl7, c. 105, 
40 Stat. 398, 409, provides as follows: j 

That in order to give to every commis¬ 
sioned officer and enlisted man and to every 
member of the Army Nurse Corps j(female) 
and of the Navy Nurse Corps (female) when 
employed in active service under the War 
Department or Navy Department greater! 
protection for themselves and their depend¬ 
ents than is provided in Article III, the 
United States, upon application tj) the bu¬ 
reau and without medical examination, shall 
grant insurance against the death or total 
permanent disability of any such berson in 
any multiple of $500, and not less than $1,000 


I 
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or more than $10,000, upon tlie payment of 
the premiums as hereinafter provided. 

This Section was restated in substance in Sec¬ 
tion 300 of the Act of June 7,1924, c. 320, 43 Stat. 
624, as amended bv Section 12 of the Act of March 
4, 1925, e. 553, 43 Stat. 1308 (U.S.C., Title 38, See. 
511). 

Section 19 of the World War Veterans’ Act, 
j 1924, Title 38, U.S.C.A. 445, as amended March 4, 

1925 provides, insofar as herein relevant, as fol- 

i 

lows: 

In the event of disagreement as to claim 
under a contract of insurance between the 
Bureau and any person or persons claiming 
thereunder an action on the claim may be 
brought against the United States either in 
the Supreme Court of the District of Co¬ 
lumbia or in the District Court of the United 
States in and for the district in which such 
persons, or any one of them resides, and 
jurisdiction is hereby conferred upon such 
courts to hear and determine all such contro¬ 
versies. 

/ It is undisputed that the amendment of July 3,1930 
does not apply in the present action because it was 
not in force at the time this suit was brought. 

It is the duty of the court, independent of the 
plea or motion as to jurisdiction, to examine the 
case and ascertain if it rightfully has jurisdiction 
of the matter presented under the scope of Section 
80, Title 28, U.S.C.A., which provides: 


If in any suit commenced in a district 
court, or. removed from a State cojurt to a 
district court of the United Statesj it shall 
appear to the satisfaction of the saicj. district 
court, at any time after such suit lias been 
brought, or removed thereto, that such suit 
does not really and substantially involve a 
dispute or controversy properly within the 
jurisdiction of said court, * * * the 

said district court shall proceed no further 
therein, but shall dismiss the suit * * *. 

EVIDENTIARY ADDUCEMENTS AT THE HEARING TO 
DETERMINE THE COURT’S JURISDICTION 


Appellant entered the Army of the United States 
at Burlington, Vermont, on October 1, 1^18, and 
was discharged therefrom at Camp Meadj>, Mary¬ 
land, on January 25, 1919, after having served 
approximately four months (B. Ex. 9, L. 5-8). 

Appellant testified that in November 1926 he 
wrote to the Veterans Bureau stating thaj; he had 
been permanently and totally disabled froipl the date 
of his discharge and was entitled to the benefits 


therefor accruing to him under his war risk term 
insurance contract and, further, that probably be¬ 


tween the 5th and 10th of March 1927 he 


[received 


a letter from the Veterans Bureau stating that it 
had been found that he had not been totally and 
permanently disabled while his policy was in force. 
He testified that he had lost this letter (B. Ex. 2, 
L. 23-32). In 1922, 1923, and 1926 he majde other 
demands for war risk insurance upon the {Director 


of the Veterans Bureau. He made two demands in 
writing and four in person. He stated that during 
the month of December 1927 he told General Frank 
Hines in the Veterans Bureau that he was perman¬ 
ently and totally disabled from the date of his dis¬ 
charge ahd was applying for his insurance benefits, 
and that Gen. Hines told him that he had not be¬ 
come permanently and totally disabled while the 
policy was in full force (B. Ex. 3, L. 1-13). His 
“other 7 ’ demand in writing was made in June 1927. 
The following letter, plaintiff’s Exhibit #1, he 
identified as the letter he wrote at that time: 

Henry Pelkey, 

Togus, Me. 

National Soldiers Home, Maine 

Dear Sir: 

I wish to get an application for the world 
war Insurance. Henry Pelkey C.E.B. No. 

\ 801. S.A.W.V. and I want to know how 
imffch it will cost me. Also how mu£ch do I 
have to pay to get my Insurance of ten thous¬ 
and Dollars again /enow as a converted In- 
surance. 

turly yours, 

801 

Henry Pelkey 

National Soldiers Home 

Togus, Me. 

Received June 18, 1927. 

Bv Mr. Coxlox : 

1 Q. Mr. Pelkey, you stated in this letter 
that you wished to make application for 
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World War Insurance, and you say, “ I want 
to know how much it will cost me. I mean,, 
how much do I have to pay to get nly insur¬ 
ance of $10,000 again, now converted insur¬ 
ance.” What did you mean by thait? 

A. I meant this, to get a check in full pay¬ 
ment for my insurance of $10,000 at the rate' 
of $57.50 a month, from the date of my dis¬ 
charge, converted into a check. They mis¬ 
understood me somehow, and it was^—— 

Q. What did you mean by you wanted to 
know how much it would cost? 

A. The lawyers’ fees, the notary’s fees, or 
whatever you call them, would cost me, and 
the stamps and postage and stationery. 

Q. Did you think you would have to pay 
those fees to get your insurance ? 

A. I thought I would have to pay for post¬ 
age stamps, envelopes, whatever they call 
the stamps. 

Q. What did you mean by mentioning con¬ 
verted insurance, in that letter? j 

A. I meant for them to convert that insur¬ 
ance into a check of $10,000, stating that I 
had become permanently and totally dis¬ 
abled since the date of my discharge to the 
present time. 

j The plaintiff then testified that he made demand 

i in writing twice for his insurance and thr£e times 

. 

m person. 

On cross-examination the plaintiff testified that 
he received a reply to the letter which he \irote in 
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June 1927, denying his claim but had lost it (B. 
Ex. 3, L. 18-32, P. 4, L. 1-28). 

Appellant identified his signature upon a letter, 
defendant’s Exhibit #2 (B. Ex. 5), dated July 25, 
1927, in which this statement appears: ; 

I could not even effort to take up my 
world war Insurance had to drop it. 

He also identified his signature upon a letter, 
defendant’s Exhibit #3, dated January 10, 1928, 
in which he made this statement: ax • ‘ 

The worlds war insurance which I wanted 
to renew it. But through the failure of the 
postal telegraph Co. of its failure on July 1, 
1926 to send it on to me I lost out on getting 
my Insurance back at the rate of 82 per 
thousand or $8.20 for the ten thousand (B. 
Ex: 6, L. 15-18). 

On further cross-examination appellant testified 
that in the foregoing letter he did not mean the pre¬ 
mium of $8.20 per month for $10,000 worth of in¬ 
surance, but that he wanted it converted into a 
check and he figured it would cost $8.20 for postage 
and notary fees. 

1 Q. Prior to the time that you sent this let¬ 
ter had you not received a letter from the 
Veterans’ Bureau apprising you of the fact 
that $8.20 was the monthly premium on 
$10,000 of insurance? 

! A. I never received that letter. 

Q. You never received such a letter? 

A. No, sir. 



9 


i 


Q. Then those figures you took outiof your 
head, did you? 

A. I know that would be the rate of in¬ 
surance because I had to pay $7.40 accord¬ 
ing to age (B. Ex. 8, L. 9-17). j 

Appellant identified his signature upon aja appli¬ 
cation for disability compensation, defendant’s Ex¬ 
hibit #4 (B. Ex. 8-12), which he testified he had 
sworn to on February 9,1928, and a part of which 
is as follows: 

Q. 46. Name of beneficiary in application 
for insurance. Martha Pelkey. 

47. Have you since changed the benefici¬ 
ary to some other person? Lapsed, (a) If 
so, to whom (B. Ex. 12, L. 3-6) ? 

He also identified his signature on k letter 
dated January 27, 1930, addressed to Hon. Joe 
Crail, Congressman. This letter is defendant’s 
Exhibit #5 (B. Ex. 13), and contains the fallowing 
statement: 

I am inclosing a letter to me from Mr. 
James Conlon, esq., who was an officer dur¬ 
ing the world war like the great Cpngress- 
men who represents us in Congresi. This 
lawyer will try and collect my Insurance 
carried by me of ten thousand dollars during 
the world war. 

* * * * j # 

P.S. Sir I expect I surly will nee<^ the aid 
of you to support me so I can get niy Back 
pay of $57.50 per month for from date of 
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Jan. 25 to the present time which is 12 years 
120 months * * *. 


“ The plaintiff then testified that to the best of 
his recollection he first made application for com¬ 
pensation and insurance in person in 1922 at Bur¬ 
lington, Vermont, and that the statement contained 
in the foregoing letter (B. Ex. 15-16) dated April 
1, 1925, was not incorrect. He then testified he 
thought he first applied for compensation in 1928 
at Dayton, Ohio; he then testified he did not believe 
he had ever made a written application for compen¬ 
sation aiid upon being shown his application for 
compensation (Defendant’s Exhibit No. 4), testi¬ 
fied he did not know whether that was the first ap¬ 
plication he ever made; that he fell off a smokestack 
on August 4, 1921, and received injuries; that he 
has an absent memory and is forgetful and that the 


only thing he can remember along this line is the 
matter of insurance” (B. Ex. 17, L. 1-13), 

Hugh Robert Martin testified for appellant 
(B. Ex. 17, L. 17, to P. 19), that he was the station¬ 
ary fireman at the U.S. Soldiers Home, Washing¬ 
ton, D.C., and that on or about February or March 
1927 the appellant showed him a letter from the 
Veterans’ Bureau regarding the plaintiff’s insur¬ 
ance. This letter was signed by Mr. William Wolff 
Smith as attorney 44 for the council ’ ’ and stated that 
- a letter had been received from appellant demanding 
his war-risk insurance and 4 ‘they had considered 
it and found according to the records that he was 
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not totally and permanently disabled. Tbis letter 
signified that there was a disagreement of tjhe eoun- j 
eil and it would not be allowed, as near as I can > 
remember it.” (B. Ex. 17, L. 27-31.) The wit¬ 
ness further testified that this incident happened 
six years prior to the trial (B. Ex. 18, L.j 23-30), 
and that he recalled it when “I was summonsed; j 
that is I was notified to come down as a witness by j 
Mr. Conlon”, and that during the six yefrrs pre- j 
ceding he “had never given it a thought.” (B. Ex. ; 
19, L. 1-2.) j 

Defendant offered in evidence defendant’s Ex¬ 
hibit #1 (B. Ex. 20), which is a carbon ej)py of a 
letter from the Assistant Director of the Veterans, 
Bureau, dated June 24, 1927, addressed to the 
appellant and stating that it was in reply to a let¬ 
ter from him. It informed and instructed him as 
to the manner of applying “ for the reinstatement 
and conversion of lapsed Yearly Renewable Term 
(War-Time) Insurance * * *” (B. Ex. 20, L. 
12-14). | 

“ Counsel for the defendant then stated that the 
Veterans’ Administration’s file concerning the 
plaintiff had been produced before the Commis¬ 
sioner of Veterans’ Cases of the Supreme Court of 
the District of Columbia, and that counsel, after 
a careful examination, had been unable t<j> find in 
the file a single demand or claim that was made 
by the plaintiff for insurance benefits or for com- - 
pensation benefits prior to the time of the institu¬ 
tion of this action” (B. Ex. 22, L. 1-7). 
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The court then questioned counsel for the appel¬ 
lee as to the possibility of their being contained in 
the Veterans’ Bureau file of appellant’s ease, any 
application for the payment of insurance benefits 
and counsel stated that there was no application 
of that nature in the files. Defendant’s Exhibit 
#7 (B. Ex. 23, L. 18, P. 24) was received in evi¬ 
dence. This was a letter, dated April 23,1927, and 
signed by appellant, containing the statement “ if 
I was getting enough I would take my war-time 
insurance again.” [ 

ARGUMENT 

t 

I 


The court did not err in determining its own jurisdiction 

A suit against the United States, arising out of 
a contract of war risk term insurance can only be 
brought under the provisions of the World War 
Veterans ’ Act, 1924, as amended. As stated by Mr. 
Justice Brewer in delivering the opinion of the 
Supreme Court of the United States in the case of 
SchiUinger et al. v. United States, 155 U.S. 163, 39 
L.Ed. 108, 15 S.Ct. 85: 

The United States cannot be sued in their 
courts without their consent, and in granting 
such consent Congress has an absolute dis¬ 
cretion to specify the cases and contingencies 
in which the liability of the Government is 
submitted to the courts for judicial deter¬ 
mination. Beyond the letter of such con¬ 
sent, the courts may not go, no matter how 
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beneficial they may deem or in 
be their possession of a larger jurisdiction 
over the liabilities of the Government. 

And in Mara v. United States, 54 F. (j^d) 397 
(D.C.N.Y.), it is correctly stated that— 1 

Neither the Court of Claims or the 
Tucker Act, jurisdiction of the District 
Court, 28 U.S.C.A. Sec. 41 (20) is open to 
veterans in these cases, for the United States, 
through the Congress, may decide ho\^, when, 
and where it wishes to be sued, and may open 
, or close its judicial tribunals to claims 
\ against itself as and when the Congress 
pleases. Illinois Central RJl. Co. vL Public 
Utilities Commission, 245 U.S. 493, $04, 505, 

38 S.Ct. 170, 62 L.Ed. 425; Reid v.j United 
States, 211 U.S. 529, 538, 29 S.Ct. 1171, 5a 
L.Ed. 313; Kawamanakoa v. Polyblank, 205 
U.S. 349, 353, 27 S.Ct. 526, 51 L.Ed. 834; 
Price v. United States, 174 U.S. ^73, 376, 
377,19 S.Ct. 765, 43 L.Ed. 1011; Schillinger 
v. United States, 155 U.S. 163, 166, tl5 S.Ct. 

85, 39 L.Ed. 108; United States v. Gleeson x 
124 U.S. 255, 259, 8 S.Ct. 502, 31 L.Ed. 421; 
Finn v. United States, 123 U.S. 227,232, 233, 

8 S.Ct. 82, 31 L.Ed. 128. 

Upon examination of the statute and the au¬ 
thorities interpreting and construing the same 
relative to the jurisdictional limitations in these 
cases, we find that— 

* * * it is well settled that a (iisagree- i 
ment between the bureau and the claimant j, 
as to the validity of the claim is essential 


fact 


might 
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to the claimant’s right to bring an action 
thereon. Griffin v. United States (C.C.A.), 
60 F. (2d) 339; Kelley v. United States 
(D.C.) 59 F. (2d) 743; Taylor v. United 
States (D.C.) 57 F. (2d) 331; Mara v. 
United States (D.C.) 54 F. (2d) 397; Smith 
v. United States (D.C.) 56 F. (2d) 636. 
(Hansen v. United States, 67 F. (2d) .6.13 
; (C.C.A. 7th).) ~ ' ' 

In the opinion of a case decided prior to the 
amendment of July 3, 1930—said amendment not 
being applicable in the present action, as herein¬ 
before mentioned—the elements necessary to estab¬ 
lish a disagreement were set out in the following 
language: 

A necessary prerequisite to the mainte¬ 
nance of an action upon such a claim is the 
presentation of that claim to the Bureau for 
adjustment and adjudication and a rejec¬ 
tion bv the Bureau of the claim so made. 
It is the issue thus raised between the claim¬ 
ant and the Bureau which Congress has au¬ 
thorized to be presented to a court for ad¬ 
judication. Where no claim is made there 
can be no issue, and hence, no disagreement. 
Bernsten v. United States, 41 F. (2d) 663 
(C.C.A. 9th). 

As stated in the case of United States v. Alberty, 
63 F. (2d) 965 (C.C.A. 10th) : 

! It necessarily follows that, before a suit 
on a war risk insurance policy may be insti¬ 
tuted, a claim must be made to the Veter¬ 
ans’ Bureau, and that claim must have been 
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denied. Berntsen v. United States (C.C.A. 
9) 41 F. (2d) 663; Mara v. Unitedl States 
(D.C.N.Y.) 54 F. (2d) 397; Straw v. United 
States (C.C.A. 9) 62 F. (2d) 757. j 

Referring to the existence of a disagreement as 
being necessary before a suit can be brought in 
these cases, the court in the opinion in United States 
v. Densmore, 58 F. (2d) 748 (C.C.A. 9th) stated: 

A similar question has been before the 
courts a number of times and in view of the 
clarity of the statute it is unnecessary to do 
more than cite some of these cases. \U.S . v. 
Jackson, 34 F. (2d) 241; Manke v. U.S. 38 
F. (2d) 624; Berntsen v. U.S., 41 IjT. (2d) 
663; Burleyson v. U.S., 44 F. (2d) 5(j>2. 

A review of the foregoing authorities and others 
leads to the irrefutable conclusion that fhe Su¬ 
preme Court of the District of Columbia kid not 
have authority to try the present action on its 
merits, and that it did not have jurisdiction of the 
action unless a disagreement' as^contemplated by 
the statute, existed between the appellant Henry 
Pelkey, and the Veterans’ Bureau of the appellee,. 
United States of America. 

It cannot seriously be contended that it is within 
the province of the jury to find that a court has 
or has not jurisdiction of an action. This tlje court 
must determine for itself. 

Section 80, Title 28, U.S.C.A., supra; 
Pioneer Southwestern Stages v. Wicker, 
50 F. (2d) 581 (C.C.A. 9th); 
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Williams v. N attawa, 104 U.S. 209; 

Coldwater & Lake Michigan Railway Co . 
v. Swan et al., Ill U.S. 379. 

And if the determination of the question of juris¬ 
diction depends upon the establishment of certain 
facts in controversy, the court always has the power 
to take testimony and find the facts necessary to 
determine whether there is jurisdiction. 

1 Louisville Trust Co. v. Cominzor, 184 U.S. 
18, 25; 

Rice v. Baltimore & 0. R. Co., 42 F. (2d) 
387 (C.C.A. 6th) ; 

Wetmore v. Rymer, 169 U.S. 115,18 S.Ct. 
293, 42 L.Ed. 682; 

Gilbert v. David, 235 U.S. 561, 35 S.Ct. 
154, 59 L.Ed. 360; 

In Re American Bond & Mortgage Co., 61 
'FTX2'd) 875 (C.C.A. 7th); 

Hurley v. Wells-Newton Nat. Corporar 
tion, 49 F. (2d) 914 (D.C.Conn.) ; 

Evans v. United States, decided February 
1934 (D. Idaho), as yet unreported. 

A similar situation was presented In Re Ameri¬ 
can Bond & Mortgage Co., supra, where the exis¬ 
tence of certain facts was a jurisdictional prerequi¬ 
site. The court in its opinion said: 

A different question arises, however, as 
to the right of the creditors to attack the 
jurisdiction of the court upon the ground 
that the voluntary petitioner has not had its 
principal place of business within the dis¬ 
trict for the greater portion of six months 
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next preceding the filing of the petition. 
The existence of such fact is a necessary con¬ 
dition precedent to the attachment ojf juris¬ 
diction of the court. Other eourtjs quite 
generally have recognized, the distinction 
between questions raised by creditor^ affect¬ 
ing the jurisdiction of the court and defenses 
in limine such as that above considered. 
Whether the correct rule be that the credi¬ 
tor has a right to be heard upon questions 
of jurisdiction we shall not at this time at¬ 
tempt to decide. Certain it is that it is the 
duty of the court on its own motion a^id even i 
over protests of the parties to take notice 
of Icbck of jurisdiction to enter an order. j 
The Bankruptcy Act creates in ttye court 1 
jurisdiction in voluntary cases provided cer¬ 
tain indispensable facts exist, and, if there 
comes to its attention evidence thq,t those 
facts, essential to its jurisdiction, do not ex¬ 
ist, then it is its duty so to find and to oust y 
the proceedings. It must deny jurisdictiorf\ 
where the facts do not exist to watrant itl 
The law so provides; the mandate of con¬ 
gress controls. Consequently without re¬ 
gard to the rights of creditors to bring juris¬ 
dictional defects to the notice of the court, 

i 7 

which is recognized in certain cases such as: 
In re Hargadine-McKittrick Dry Goods Co. 
(D.C.), 239 F. 155; In re Guanacevi Tunnel 
Co. (C.C.A.), 201 F. 316; Finn v. Carolina 
Portland Cement Co. et al., 2321 F. 815 
(C.C.A. 5th); In re San Antonio Band & 
Irrigation Co. (D.C.), 228 F. 984, at page 
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986; Jw re VassarFoundry Co. (D.C.),293 F. 
248; In re Garneau, 127 F. 677 (C.C.A. 7th) , 
we have no doubt of the court’s power and 
obligation, recognized by the same authori¬ 
ties and many others, to determine upon its 
own initiative whether or not under the act 
of Congress it has jurisdiction of the person 
of the petitioner. [Italics supplied.] 

Appellee has been unable to find any authority 
supporting appellant’s contention that he had a 
legal right to a jury trial of an issue relative solely 
to the court’s jurisdiction. Furthermore, appel¬ 
lant consented in writing on January 5, 1932, to a 
motion filed herein to set this cause for a hearing 
by the court upon the issue of disagreement and the 
hearing was granted by the court pursuant to the 
said motion (B. Ex. 1, L. 8-13). No effort was 
made by appellant to withdraw his consent until 
the time of the hearing. Under these circum¬ 
stances it was in the court’s discretion to allow 
or refuse the withdrawal. 

Stovandt v. Wakelee, 188 App. Div. 152 y 
177, N.Y.S. 535; 

Burnham v. North Chicago St. By. Co., 88 
Fed. 627 ; 35 Corpus Juris, 208 and 222. 

Appellee respectfully submits that the court be¬ 
low did not err in receiving evidence relative to 
facts necessarily to be established for the proper 
determination of its jurisdiction in this case. 
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The court did not err in holding that there was no 
disagreement between the parties 

The burden of proving the existence of a dis¬ 
agreement—a necessary condition precedent to the 
maintenance of this suit—was upon the appellant. 

United States v. Collins, 61 F. (2d) 1002 
(C.C.A. 4th). ! 

As stated in Bemtsen v. United States, supra 

The disagreement contemplated iy 
statute must be a rejection by the govern¬ 
ment through the Bureau of the very claim 
which the applicant later presents by his 
suit. 

I 

In the instant case, the court below, in th^ Find¬ 
ings of Fact and Conclusions of Law, held: 

* * * a disagreement did not exist be¬ 

tween the United States Veterans’ Ipureau 
and the plaintiff, as contemplated and re¬ 
quired by the provisions of the statute in 
such case made and provided. 

As a consequence of this finding, the court con¬ 
cluded, as a matter of law, that there was jio dis¬ 
agreement, and that the court v^as without juris¬ 
diction and, therefore, entered judgment t[or the 
appellee, as aforesaid. j 

Parker, J., in defining the limitations of tjhe Cir- J 
cuit Court of Appeals for the Fourth Circuit, in J 

I 

reviewing the Findings of Fact by the District \ 
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Court, stated in United States v. Rhodes, 49 F. 
(2d) 228: 

We have no more power to weigh the evi¬ 
dence and pass upon disputed questions of 
fact where trial at law is had before a judge 
than where it is had before a jury; * * *. 
It is only where there is no evidence to sup¬ 
port the findings, and this question is prop¬ 
erly raised, that we can disturb them. We 
can, of course, always inquire whether 
the findings made support the judg¬ 
ment ; * * *. 

j 

In the case of Jones v. United States, 55 F. (2d) 
574, 575 (C.C.A. 5th), where the appellant sought 
a review of the facts by the Circuit Court of Appeals 
and asked that the judgment below be reversed be¬ 
cause of the lack of substantial evidence to support 
the judgment, the Court, in its opinion said: 

So circumstanced, he stands here obli¬ 
gated to show not that the evidence taken in 
the most favorable light would support a 
finding for him, but that it compels such a 
finding. 

Appellant here is similarly situated and the 
judgment of the court below should not be dis¬ 
turbed unless it is determined, from a review of the 
evidence, that the finding does not accord with any 
reasonable view thereof. 

Keelen v. United States, 65 F. (2d) 513 
(C.C.A. 5th) ; 


United States v. Irwin, 61 F. (2d|) 488 
(C.C.A. 5th); i 

United States v. Martin, 54 F. (2d) 554 
(C.C.A. 5th) ; 

United States v. Crume, 54 F. (2d) 556 
(C.C.A. 5th). 

Appellee will refrain from a discussion or argu¬ 
ment of any length upon the evidence presented 
at the hearing below as the record containing the 
evidence is rather short, and this Honorable Court 
can readily draw’ its own conclusions therefrom 
without the aid or assistance of appellee’s directing 
the Court’s attention to any particular parts there- 

i 

of or suggesting any inferences to be drawn there¬ 
from. This evidence is also substantially con¬ 
tained in a foregoing part of appellee’s briei. 

In the case of United States v. Densmore, supra, 
a situation very similar to the one under considera¬ 
tion is presented, although the amendment of July 
3,1930, is involved in the consideration of that case. 


There the Court said: 

The burden was upon the appellee to Estab¬ 
lish that he had made a claim to the Yeter- 
ans’ Bureau that he had become totalljv and 
permanently disabled while his policy bf in¬ 
surance was still in force or which used 
w'ords showing an intention to claim insur¬ 
ance benefits. There is no evidence that the 
appellee did this. The statement thbt he 
had made a claim to the government f j>r in¬ 
surance, and that in reply thereto he received 
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a card “from them” stating that “they did 
not think I was entitled to it” and “that they 
could not find that I would be entitled to it”, 
is very far from stating that a definite claim 
was made of a right under a policy of insur¬ 
ance for the benefits thereof upon the theory 
that the applicant had suffered an injury 
during the life of the policy for which the 
government had agreed to compensate the 
insured. Upon the cross-examination of 
the appellee the matter was left in an even 
greater state of uncertainty. The evidence 
is not only insufficient to establish the fact 
that a claim was made upon the insurance 
policy in question by reason of disability suf¬ 
fered during the life of the policy, but there 
is no evidence whatever of a disagreement 
between the appellee and the director of the 
Bureau of War Risk Insurance or someone 
acting in his name on the appeal to the direc¬ 
tor. The most that can be inferred from the 
appellee’s testimony is that somebody con¬ 
nected with the government had written a 

statement to the effect that thev did not think 

•/ 

he was entitled to it; that they could not find 

that he was entitled to it. 

***** 

The question involved on this appeal is 
whether or not there was sufficient substan¬ 
tial evidence of the claim and disagreement 
to be submitted to the jury as was done. 
It is, notwithstanding, proper to call atten¬ 
tion to the fact that the evidence of the gov- 


ernment showed that there was no such 
claim on file, no record of the same having 
been made or denied, although the files/ 
showed that the veteran in 1920 made i claim 
for compensation and that he next made 
a claim in July 1930, when he made an! appli¬ 
cation for a disability allowance under the 
new law amending the original law. Under 
these circumstances, there can be little 
doubt that the testimony of the appellee re¬ 
fers to his application for compensation 
made in 1920, but whether or not this |s true 
it is sufficient for the purposes of the Appeal 
to say that there is no substantial evidence 
to support the allegation that the plaintiff 
made a claim within the meaning j of 38 
U.S.C.A. Sec. 445 and no evidence whatever 
of a disagreement between the appellee and 
the director of the Veterans’ bureau. 
(Italics supplied.) 

See also United States v. Collins, supra. j 
There was no substantial evidence that appellant 

had filed a claim for insurance benefits with the 

■ 

Veterans’ Bureau, and there was no substantial 
evidence that a claim for such benefits had ev^r been 
denied, and appellee contends, therefore, that there 
was no disagreement existing between the appel¬ 
lant and appellee, as contemplated by statute. 


CONCLUSION 


Appellee submits that there is no error appearing 
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pellant’s Assignments of Error are without merit. 
It is, therefore, respectfully submitted that the 
judgment of the court below should not be dis¬ 
turbed. 
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